12 Eclipse Street, Rowes Bay, Townsville Q 4810
Ph: (07) 4724 1118 Email: peter@essbiztools.com.au

B.[ Z TO O L S W: http://www.essbiztools.com.au

© ©®© N o g &~ w DN

PERSONAL PROPERTY SECURITIES ACT

PPSR — OPERATIONAL ISSUES IN RISK MANAGEMENT

Paper 051-010

‘;

CONTENTS

Page
Introduction To Personal Property Securities Register ........ccccceeeie e, 2
IR L= T S N Lo T 0T o =T T Y 2
(070 g oY= To [UT=T g Tod TSI O L Y S 3
The Legal FrAmMEWOTK .......e s s e e e s e e a e e e e s s e e e e e e e e e e e aeeeaenas 3
WHEN TO REGIS I ... 3
Transactions That PPSA May APPIY TO .ottt 4
Businesses AffeCted BY PPSA ...ttt 4
PUICNASING ASSELS ...ttt ettt e et e e e st b e e e e e aabb e e e e sabae e e e neee 8
ProfeSSIONAl AGVICE . .ueieiiiiie ettt e e e e e et e e e e e e s et teeeeeaeeessnsnnaneeaaeeeaanns 8

© - ESS BIZTOOLS Pty Ltd - ACN: 078 451 439
Paper 051-010
180216
Page 1


mailto:peter@essbiztools.com.au
http://www.essbiztools.com.au/

12 Eclipse Street, Rowes Bay, Townsville Q 4810
Ph: (07) 4724 1118 Email: peter@essbiztools.com.au

BT Z TO O |_ S W: http://www.essbiztools.com.au

PERSONAL PROPERTY SECURITIES ACT

PPSR — OPERATIONAL ISSUES IN RISK MANAGEMENT

Paper 051-010

‘;

Introduction To Personal Property Securities Register

For a detailed summary of the Personal Property Securities Register (PPSR) (refer to Paper 051-
005).

Title Is No Longer King

The biggest change that the Personal Property Securities Act (PPSA) has introduced is that “title is
no longer king”.

Businesses will need to closely consider each, customer and the location of assets owned by the
business, as part of the internal procedures to protect the business’ assets. If a business fails to
register its interests in its personal property (anything other than land and buildings), another party
with a registered interest or an administrator or liquidator may acquire an interest in the property
free of the owner’s interest or the business’ interest may not be enforceable against the business’
customer or other secured party (such as the business’ customer’s bank) in the event of the
business’ customer’s default, liquidation or bankruptcy.

The business that paid for the asset may end up simply being an unsecured creditor of the
business’ customer, even though the business is still technically the legal owner of the property that
was supplied to the customer or placed on someone else’s premises.

Personal property is any property, other than land and fixtures that are affixed to land, and includes
things like crops, livestock, motor vehicles, paintings, debtors, receivables, intellectual property,
licenses, inter business loans and plant hire.

The Personal Property Securities Act will affect businesses if they provide goods under a
"Retention of Title" (“Romalpa”) arrangement, if you have not ensured that your customer has
signed a "Terms of Trade" document drafted in accordance with the PPSA or the business leases,
hires, consigns, bails i.e. allow someone else to possess or use the business’ property.

The PPSA can also affect you if you have some of your assets stored on someone else’s property.
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Consequences Of PPSA

e Businesses need to consider registering assets on the Personal Property Securities Register
or they could become the property of another business.

e Another party can use unregistered assets as security for their own borrowings.

e All business’ assets/securities not registered, will not be protected or enforceable:
- inter-company loans
- intellectual property
- leases

e  The PPSA can apply to service entity arrangements.

e Abusiness can be subject to a preferential payment demand for all monies received over the
last six months with no return of goods.

As you can see from the above, there are some very horrendous consequences for businesses
that have not fully explored their obligations to, at least, fully consider registering transactions or
their dealings with individual customers on the PPSR.

In Paper 051-005 - Personal Property Securities Reqister there is a full summary of the key
requirements of the PPSR.

The Legal Framework

The Personal Property Securities Act aims to harmonise the laws governing a broad variety of
commercial arrangements.

The common thread which runs through all types of agreement covered is:

e there is a creditor or equipment owner on one side (the secured creditor);

e there is a debtor or equipment user on the other (the grantor);

e there is personal property involved in which the secured creditor has an interest — either as
owner, or to better secure payment from the grantor. This interest is known as a Security
Interest.

When To Register

There are some strict time limits for registering most Security Interests — you cannot just register, if
and when something goes wrong. If you supply goods on a "Retention of Title" (Romalpa clause)
to a purchaser who will on sell the goods i.e. the goods will be part of the purchaser’s
stock/inventory, you must reqister your interest before entering into the contract and supplying the
goods. If, for some reason, the transaction does not go ahead, you can always cancel the
registration. The PPSR encourages early registration. You can register your interest during
negotiations of any transaction. You can always remove it later if the transaction does not proceed.

For the sale of an asset which will be used by the purchaser as plant or equipment, you have
fifteen days from the date of contract or supply of the goods, whichever is earlier, to reqgister your
interest.

For non-inventory, the PMSI (refer Paper 051-005 - Personal Property Securities Register - Item
24) must be registered within fifteen days of the commencement of the security agreement.
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Other Security Interests must be registered within twenty days of the date of the security
agreement or at least six months before the “critical time” of an insolvency event, to prevent the
Security Interest vesting in an insolvent purchaser.

Although the court has the discretion to extend the time limit if the failure to register was accidental
or due to inadvertence, this requires an expensive court application for a mistake that could have
easily been avoided. If is therefore important to be vigilant. Businesses need to implement policies
and controls to ensure that their Security Interests are properly created, protected and registered.

Transactions That PPSA May Apply To

e If you supply goods to a customer before receiving payment.
e If you have assets located on another person’s property.
e If you rent, lease or hire goods to others.

In each of these cases, the assets are potentially at risk.

Businesses Affected By PPSA

7.1 Restaurants

- Your landlord could use assets you own as security for their own borrowings and you
would not even know.

- If you leave property on other business premises, the property may be seized by the
receiver/liquidator if that business goes into administration.

- If you had a lease of your restaurant and continued in occupancy without a formal lease,
you could find yourself locked out and any equipment you own on the premises becoming
the property of the landlord’s receiver/liquidator, i.e. cooking equipment, freezers,
furniture and so on.

- The remedy is to register a Security Interest for the assets that you own on the PPSR,
when they are located on someone else’s property.

7.2 Retail

- If you are giving credit to customers and have been relying on a "Retention of Title"
clause (Romalpa) which was drafted prior to 31 January 2012, the "Retention of Title"
clause is probably not effective for the PPSA.

- Your landlord could use assets you own as security for their own borrowings and you
would not even know.

- If you leave property at someone else's premises, it may be seized by the
receiver/liquidator if that business goes into administration/liquidation.

- If you lease your premises, you could find yourself locked out and any equipment and
stock you own on the premises becoming the property of the landlord’s
receiver/liquidator, i.e. stock, computers, furniture, point of sale systems etc.

- What to do? Consult a commercial solicitor to draft your "Retention of Title" clause, so
that it complies with the PPSA and also to draft "Terms and Conditions of Trade", so that
this document complies with the PPSA.

- Consider registering transactions on the PPSR.

7.3 Trades and Contracting Businesses
- Preferential payment risk is a particular risk for trades and contractors, if you have not
lodged a security interest with the PPSR.
- Tools/equipment/vehicles/portable building/formwork/scaffolding stored on a third party
workplace may be seized, if not registered.
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7.4

7.5

7.6

- Access to leased business premises and assets (tools, equipment, vehicles etc.) are at
risk if assets are not registered on the PPSR.

- Alandlord or other party may use your assets as security for their own borrowings, if not
registered on the PPSR.

- What to do? Receive commercial legal advice. Implement systems to ensure that you
know where your assets are, so consideration can be given to registering a Personal
Property Securities Lease on the PPSR.

Contractor Dispute with a Principal in a Building Contract

- "Take-out and/or step-in rights" apply where the principal may take over the contractor’'s
construction plant and work or perform the contractor’s obligations in place of the
contractors. These rights need to be registered on the PPSR as a Security Interest.

Manufacturing Businesses

A manufacturing business has a number of separate components which can affect the

strategies relating to the PPSR. These include:

- Supplying stock to wholesalers and retailers — as this transaction relates to the supply of
stock, it will be necessary to register the customer on the PPSR prior to supplying the
stock.

- Supply of products which are affixed to other products by the customers — in the PPSA,
this concept is referred to as “accession”. A manufacturer will be able to protect their
position to defend themselves against a liquidator if the customer has been listed on the
PPSR.

- Supply of products to customers — this is the normal supply with a Retention of Title.

- Supply of stock and products to customers who have then on-sold the items before the
manufacturer is paid — the PPSA enables a manufacturer to gain some protection in this
situation.

- Renting/leasing of product to customers — care needs to be taken on the period of the
lease to determine whether to gain protection a PPS lease needs to be formulated.

- Preferential payment claims — these are claims from liquidators/receivers if they believe
payments were being made by the customer on a preferential basis, whilst they were
insolvent. A manufacturer can gain protection by having registered the customer on the
PPSR.

- Leasing of business premises — this relates to placing plant, equipment, computers,
vehicles etc., on someone else’s premises. The most vulnerable period appears to be if
the lease has terminated and the manufacturer continued in occupancy and a
liquidator/receiver was appointed to the landlord.

- What to do? There are a number of different scenarios for manufacturers, thus
highlighting the necessity for a manufacturer to have discussions with a commercial
solicitor in relation to the preparation of appropriate Retention of Title Clauses, Terms of
Trade Agreements and for an adequate internal system to be established to trace all
aspects of the manufacturer's compliance with the rules which relate to the Personal
Property Securities Register if they elect to utilise the register.

Hospitality Businesses

A hospitality business could have a number of different issues relating to the PPSR, including:

- supplying of stock to retailers;

- supplying of goods to customers;

- supplying consignment stock;

- leasing of business premises (potential problem with plant and equipment if the business
remains in the premises when the lease ends);

- selling plant and equipment items to customers;

- short-term leasing of plant and equipment; and

- leasing of motor vehicle (vans, trailers, etc).

All of these activities could relate to transactions that you may wish to register on the PPSR.
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7.7

7.8

7.9

7.10

7.11

7.12

Wholesale Supplier

- If the wholesaler’s "Retention of Title" and "Terms of Trade" do not comply with the
PPSA, this could mean that any stock at a customer’s premises (if the customer goes into
liquidation or administration) may become available to the liquidator or receiver.

- Customers may use your stock (inventory) as security for their own borrowings.

- If you lease your premises and have no Terms of Trade and registration under the PPSA,
if your landlord goes into liquidation, you may lose property, stock etc., held on the
premises if you don’t have a current lease. You may be called upon to make preferential
payments for income that you have been paid in the past six months.

- What to do? See a commercial solicitor in relation to your "Restraint of Trade" and
"Terms of Trade". Establish a procedure to review every customer to determine whether
that customer should be registered on the PPSR.

Renting a Commercial Property

- If you are renting a commercial property, you need to consider your position under the
PPSA. Have discussions with your commercial solicitor to see whether you should have
a "Terms of Trade" agreement with the landlord and register a Security Interest relative to
your property, stock etc. that are on the premises, with the PPSR.

Thoroughbred Horses

- If you enter into a transaction to lease a horse to another business, it is probably in your
best interest to register your Security Interest with the PPSR (in New Zealand the owner
of a race horse valued at $2M that was leased to a stud, lost the horse to a liquidator
because the Security Interest had not been lodged with the PPSR in New Zealand).

- What to do? If you are placing assets on someone else’s property, it is probably in your
best interest to register a Security Interest on the PPSR.

Wholesale Meat Suppliers

- There has already been an incident in Australia where a wholesaler supplied meat to a
retail butcher business and the wholesaler was not able to recover monies owing to them,
because they had not registered their Security Interest on the PPSR.

- There was a requirement for registration to adequately protect the wholesaler’s interest,
even if the meat products were being supplied on a consignment basis or an outright
sale.

- What to do? Take action on the "Retention of Title" clause and "Terms of Trade" and
implement procedures and monitor every transaction to determine whether a Security
Interest should be registered with the PPSR.

Farmer’s Crop
- Farmers can register a Security Interest in their crops that are stored on someone else’s

premises e.g. grain stored in a grain solo owned by another business.

- What to do? Consult your commercial solicitor to draft appropriate "Terms of Trade" and
submit these to the operator of the grain silo and any other storage facility for signature
and lodge with the PPSR within fifteen days.

Equipment Renters

- This could include leasing companies.

- Companies which own equipment, that they "loan" to businesses as inducements to get
customers to buy a product, for example, a coffee supplier may loan a coffee machine to
a café providing it buys their coffee beans (bailment).

- Companies may put their tooling and dies with a business which manufactures their
proprietary components.

- In each of these cases, you are placing your property on someone else’s premises and if
that business gets into financial difficulties and a receiver or liquidator or trustee in
bankruptcy is appointed, then if you have not protected your interests by registering your
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Secured Interest on the PPSR, you could effectively lose those assets.

- What to do? Ask your commercial solicitor to draft appropriate "Terms of Trade" for you
to supply to the business that you are going to place your assets with and request that
business’ owner or CEO to sign the "Terms of Trade" and lodge a Security Interest with
the PPSR within fifteen days of the supply of the equipment.

7.13 Motor Vehicles
- The definition of motor vehicles under the PPSR is probably broader than you would have

imagined. The definition is:

“Personal property:

(@ s built to be propelled wholly on land by a motor that forms part of the property;
and

(b) either:
i. is capable of a speed at less than 10km/h; or
ii. has one or more motors that have a total power greater than 200w; and

(c) has any of the following:
iii. vehicle identification number;
iv. a chassis number;
v. the manufacturer’'s number; and

(d)  does not run on rails, tram lines or other fixed path.

Or

the personal property:
(e) is capable when being towed by or attached to a motor vehicle of travelling at a
speed greater than 10kph; and
() is a piece of machinery or equipment that is equipped with wheels and designed to
be towed behind a motor vehicle; and
(g) has any of the following:
i vehicle identification number;
ii.  achassis number;
iii. the manufacturer's number.”

Under this definition items such as trailers and equipment such as portable generators
designed to be towed behind a vehicle can be defined as being a motor vehicle.

- What to do? If your business arrangements created a PPS Lease then there is probably
little choice, you comply with the requirements of PPSA (register your Security Interest on
the PPSR) or risk losing your motor vehicle and or attachments in the event of the
insolvency of your customer.

7.14 Ingredient Supplier

- An ingredient supplier who is supplying product to a manufacturer who has utilised
"Terms of Trade" and has registered its interest on the PPSR, could trace its rights in the
finished products produced by the manufacturer, which are still in the possession of the
manufacturer.

- If the final product had been sold by the manufacturer the ingredient supplier would have
an interest in the money received by the manufacturer for the sale.

- Obviously, if a Security Interest had not been registered with the PPSR, the ingredient
supplier would not be able to recover any monies owed.

- What to do? Consult your commercial solicitor for the preparation of appropriate "Terms
of Trade" and "Retention of Title". Have the customer sign the "Terms of Trade" and
lodge the Security Interest with the PPSR before supplying the ingredients so that your
registration will be deemed to be a PMSI (Purchase Money Security Interest). For further
information, refer to Paper 051-005 - Personal Property Securities Register.
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7.15 Watercraft

For the purposes of registration under the PPSA, “watercraft” is a collateral class which

requires further description by sub-class.

A watercraft is a boat or vessel (other than a sea plane) that is used or intended to be

used in navigation by water or for any other purpose on water that has:

= ahullidentification number (HIN); or

= an official number within the meaning of the Shipping Registration Regulations 1981
issued by the Registrar of Ships.

If the watercraft is consumer property a registration must include one of these two

designators. A failure to do so will render the registration ineffective.

What to do? Understand the legal position relative to "Terms of Trade" and the

registration of a Security Interest on the PPSR. If your business arrangements created a

PPS lease, then there is probably little choice you comply with the requirements of the

PPSA (register your Security Interest on the PPSR) or risk losing your watercraft in the

event of the insolvency of your customer

7.16 Paintings/Works of Art

Personal property includes paintings and works of art. If an artist, sculptor etc., has a
commercial consignment arrangement with a gallery or dealer and the gallery or dealer
has signed the Terms of Trade, you have a Security Interest that you can register on the
PPSR to protect your interest.

This protection will only apply where you and the dealer or gallery, trade in art in the
ordinary course of business.

You should have a written consignment contract with the gallery or dealer that broadly
describes the goods that you have consigned, for example “art works” and you need to
register your Security Interest on the PPSR.

What to do? Ensure that a commercial solicitor has drafted appropriate Terms of Trade
and you have implemented procedures to ensure that your Security Interest is registered
on the PPSR.

Purchasing Assets

Before you buy, it is a good idea to check on the PPSR to see if the assets that you are going to
purchase, such as used cars, stock, equipment, machinery or boats, are free and safe from
repossession.

Professional Advice

The Personal Property Securities Register is difficult legislation to understand. It's recommended
that you consult your commercial solicitor for drafting of appropriate "Retention of Title" clauses
and "Terms of Trade" documentation.

Your accountant can then assist you in the design of a system to assist in the protection of your
business' assets
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AN IMPORTANT MESSAGE

The forms and commentaries contained in this paper are provided as a guide only and should not form
the sole basis for any advice in relation to the particular situation of any person without first obtaining
proper professional advice.

This paper is provided on the understanding that ESS BIZTOOLS Pty Ltd (ACN: 078 451 439) will not be
responsible as a result of any use made by users hereof of the forms or commentaries of this paper
without first obtaining specific professional advice. Neither shall ESS BIZTOOLS Pty Ltd be responsible
for any errors or omissions contained in these papers. ESS BIZTOOLS Pty Ltd expressly disclaims
liability whether under contract or negligence and whether to a direct purchaser of these papers or to any
other person who may borrow or use them in respect of any loss or damage flowing therefrom whether
direct or consequential. In particular and without limiting the extent of this disclaimer ESS BIZTOOLS Pty
Ltd accepts no liability if any form or commentary contained herein, whether used in its original form or
altered in some way by the user, proves not to be valid or not to attain the end result desired by the user.
This exclusion shall extend both to the user and to any client of the user who may suffer loss as a result
of the use of these papers and it shall apply even though ESS BIZTOOLS Pty Ltd may have been
negligent in the publication or preparation of these papers. The user acknowledges that it has not made
known to ESS BIZTOOLS Pty Ltd any particular purpose for which these papers are required and that it
has not relied on ESS BIZTOOLS Pty Ltd's skill or judgement to provide a paper suitable for any such
purpose.

INTELLECTUAL PROPERTY NOTICE

The authority to use all copyright, trade marks and other intellectual property rights comprised in this
paper is held exclusively by ESS BIZTOOLS Pty Ltd (ACN: 078 451 439). Neither these rights nor any
part of this paper may be used, sold, transferred, licensed, copied or reproduced in whole or in part in any
manner or form whatsoever without the prior written consent of ESS BIZTOOLS Pty Ltd (ACN: 078 451
439).
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