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1. Research and Development Tax Incentive Introduction
The Australian government offers an incentive to companies to undertake research and development.

The object of the Research and Development Legislation is to encourage industry to conduct research and development activities that might otherwise not be conducted because of an uncertain return from the activities, in cases where the knowledge gained is likely to benefit the wider Australian economy.

The government achieves this objective by providing a tax incentive for industry to conduct, in a scientific way, experimental activities for the purpose of generating new knowledge or information on either a general or applied form (including new knowledge in the form of new or improved materials, products, devices, processes or services).

Companies wishing to undertake research and development and who wish to be eligible to claim the Research and Development Incentive should establish a formal approach to research and development activities before commencing any projects. (BAS5505).

Appraisal of projects for research and development (BAS5506) has been designed to assist companies to clearly identify a research and development project so as to maximise the opportunity to claim the Research and Development Tax Incentive.

A company that has undertaken research and development activities may be entitled to a tax offset for research and development activities.  The tax offset may be a refundable tax offset if the research and development entity's aggregated annual turnover is less than $20 million.

To be entitled to the tax offset, the research and development entity needs only one or more notional deduction to be able to claim the expenditure as a research and development activity.

There are two main kinds of notional deductions.  One is for expenditure on research and development activities.  The other is for the decline in value of tangible depreciating assets used for research and development purposes.

2. An "Idea"
For a research and development project you need an “idea”.  The idea would normally have been generated from a company’s leadership or team members having a discussion, perhaps over a cup of coffee and deciding that a particular “idea” might be worthwhile looking at to see whether it would improve a process, product or service that was being utilised within the business.

If the leadership team thought that the idea had some potential, it is then desirable that one or two people take the idea and see if they can do a bit of exploration – start a file into which they would place the results of any of their checking or enquiries as to whether anyone else is producing a similar type of product, process or service.

3. Project
If the initial enquiries have indicated that there is the possibility that the “idea” could be further developed, this new stage could then be referred to as a “project” and a “project reference number” allocated.

4. Small Team

At this stage a brief report should be submitted to the company’s leadership team advising them of the position and requesting permission for a “small team” (which could be two or three people) to undertake some preliminary investigations and report back to the project coordinator to be appointed by the leadership team.

5. Preliminary Investigation
The small team needs to commence recording details of their enquiries on form BAS5505 so that there is a permanent record of the initial research undertaken based on the original “idea”.

It is very important for the company’s ability to claim research and development expenditure under the Income Tax Act Research and Development Incentive of details of the research and development journey that was undertaken for this “idea”.

If the project coordinator agrees the small team can then move on to the next segment of the systematic planning of a research and development project – prior art search.

6. Prior Art Search
At this stage this will be a preliminary prior art search to enquire as to whether there is any evidence that a product, process, or service similar to that which has been developed from the “idea” is already known.

Prior art does not need to exist physically or be commercially available.  It is enough that someone, somewhere, sometime previously has described or shown or made something that contains the use of technology that is very similar to the idea that is being discussed.

An existing product is the most obvious form of prior art.  This can lead many inventors to make a common mistake: just because they cannot find a product containing their invention for sale in any shops, or distributors or on the Internet, they assume that their invention must be novel.

The reality is very different.  Many inventions never become products, yet there may be evidence of a similar invention somewhere.  That evidence – whatever form it may take – will be prior art.

There are now accurate statistics, but some experts estimate that for every recorded invention that eventually reaches the market, ten never will.  This means that if you want to find out if your invention is novel, you should search products past and present – but you should also search much further.

The most important place for further prior art searching is the Worldwide Patent System.

Thanks to the Internet, and to the International classification systems used to organise inventions by subject, it is quite easy for inventors to do their own patent searching.

While looking for prior art you should also look for “competing art”.  These are ideas that may not be at all like yours but do the same job.  It is important to study competing art for two reasons:

1. Most inventions are a solution to a problem and most problems have more than one possible solution.  You need to examine other solutions, as some may offer more advantages than yours.

2. If you try to exploit your idea commercially, alternative solutions may be strong competition.  In order to argue successfully that your solution is better than alternatives, you need to know what the alternatives are!

If this preliminary prior art search does not find any similar prior art or competing art then the small team should document this including details of the prior art searches that were conducted into form BAS5505.

7. Research And Development Manager
When the small team has subjected the original “idea” to preliminary investigations and to prior art searches and the small team believes that there is some potential for the company to produce a new product, a brief report should be submitted to a member of the leadership team who has been given the responsibility of being the research and development manager to review what has been achieved to date and to give approval for the project to proceed to the determination of hypotheses which will be necessary to identify whether the proposed product, process or service has potential as a commercial product, process or service.

8. Hypothesis

· An “hypothesis” relates to a particular matter;
· Experimental activities (whose outcomes can only be determined by a progression of work);
· That proceeds from hypothesis to experiment, observation and evaluation and leads to ultimate conclusions, and

· The systematic progression of work is conducted for the purpose of generating new knowledge.
Can a statement be proven right or wrong by conducting an experiment?


The hypothesis statement needs to be recorded in writing and then by experiment needs to be proven or disproven.

The hypothesis needs to be a “positive statement” of a belief that experimentation sets out to prove or disprove.

The hypothesis reflects a particular technical or scientific idea and is commonly expressed as a relationship between variable or technical features which can be proven or disproven.

The hypothesis is the idea being investigated through the systematic progression of work.  The hypothesis will generally direct the design and conduct of the experiment, observation and evaluation.

The hypothesis should relate to a specific experiment or set of related experiments and not the project as a whole.


Examples of appropriate hypothesis:

· Applying the company’s newly developed data processing algorithms to astronomical data sets of more than one terabyte in size “will yield results” appropriate for generating 3D visual depictions of areas of outer space in real time; or

· Combining a new polyurethane with metal flakes that have been coated with magnesium fluoride to a general water-based paint “will produce a glossy, stable, two-coat”, metallic paint without the need for a coat of clear lacquer.

An example of an “insufficient hypothesis”:

· whether particular computer software “can be developed” to include the latest research from the planning community.

In the first examples, the hypothesis can clearly be tested by carrying out experiments and proven true or false.
In the last example, there is no way to disprove the hypothesis through an experimental process.  The hypothesis lacks details and it is unclear what is being tested and what any outcomes might be.  It also does not describe or inform the design of a particular experiment.
Generally speaking, statements which contain the following terms will not adequately describe technical or scientific ideas that can be tested through a systematic progression of work.

“It is uncertain whether we can ...”

“Whether it is feasible, viable or cost effective to ...”

“We don’t know whether we can resolve this issue or achieve this result ...”

These statements do not necessarily indicate that a specific experiment or set of experiments has been or will have to be undertaken in order to address a specific technical or scientific challenge – or what that challenge actually is.
9. Experiment

 Identifying the company’s experiment (or set of related experiments) is one of the most important parts of the research and development self-assessment process.
Once an experiment has been identified, it is much easier to assess whether you have undertaken a systematic progression of work and met the other requirements of the “Core Research & Development” activity test.

The experiment(s) is what you do to test the hypothesis.

The experiment is set up so that the relationship between relevant variables can be tested and the hypothesis proven right or wrong.

A series of experiments may be grouped as one “Core Research and Development” activity as long as they are all aimed at testing the same hypothesis or related hypothesis.

Experiments that involve tests being undertaken to investigate a proposition about something unknown, or the effectiveness of something previously untried may take place in a range of settings, from a separate laboratory to a normal production run.

10. Observation And Evaluation

Observation and evaluation refers to the observing, measuring and recording of information and results related to the experiment.

Observation and evaluation includes an assessment of the running of the experiment and its outcomes and whether it worked as expected and was therefore able to test the hypothesis.


 Whether or not the experiment worked as was expected, this is where you analyse, consider and evaluate what the outcomes of the experiment actually mean.  This phase leads to the drawing of logical conclusions.

11. Logical Conclusions

The drawing of logical conclusions is where you bring together the results of your experiments, observations and evaluation and make decisions or findings.  This relates to the forming of the considered view on whether the experiment showed the hypothesis to be right or wrong.

If the hypothesis was not consistent with the conclusion that has been reached, management will then have to decide whether to do something different and try again.

If the experiments have proven the hypothesis, the company may have developed new knowledge that was needed to proceed with the development of a new product, process or service.  If this is the case, the “Core Research and Development” activity has been completed.

12. Definition Of Research and Development

There are two components of eligible research & development:

· Core Research and Development activities.
· Supporting Research and Development activities (i.e. to support Core Research and Development Activities).
13. Core Research and Development Activities

“Core Research and Development” activities are experimental activities.  There must be a “Core Research and Development” process in every Research and Development Tax Offset Claim:
a. whose outcome cannot be known or determined in advance on the basis of current knowledge, information or experience but can only be determined by applying a “systematic progression of work” that:

· is based on principles of established science; and

· proceeds from hypothesis to experiment, observation and evaluation, and leads to logical conclusions; and

b. that are conducted for the purpose of generating new knowledge (including new knowledge in the form of new or improved materials, products, devices, processes or services).

In determining eligibility of “Core Research and Development” activities companies need to consider the following questions:

· Was an experiment (or set of related experiments) carried out?

· Could the outcome of the experiment be known or determined in advance?

· Did the experimental activities employ the scientific method?

New knowledge may include new or improvement to products, devices, processes or services.

14. Core Technology

Technology is considered to be “core technology” if it is for one or more research and development activities in the following circumstances:

· where the purpose of the Research and Development Activity is to obtain new knowledge based on that technology;

· where the purpose of the Research and Development Activity is to create new or improved materials, products, devices, processes, techniques or services to be based on that technology; or

· where the Research and Development Activities were, or are an extension, continuation, development, or completion of the activities that produce the technology.

Core technology is not necessarily limited to intangible property, such as intellectual property and software.  It can also include tangible property if those conditions discussed earlier are met.

Seek a Finding

Companies that are in doubt as to whether the technology, that they have recently acquired, is “core technology”, can request a finding from Innovation Australia.  This finding will give companies certainty about how to treat the expenditure in acquiring the technology or the right to use the technology, in their income tax return.

Core technology is technology acquired for the purpose of Research and Development Activities directed towards obtaining new knowledge based on that technology, or creating new or improved things (example materials, products, devices or services) based on that technology.

Generally, expenditure on core technology or the rights to use core technology, cannot be considered in calculating the company’s entitlement to the Research and Development Tax Incentive.

An exemption is if the expenditure relates to acquiring a tangible depreciating asset used for conducting registered Research and Development Activities.  In these circumstances, a company may be entitled to a notional research & development deduction for the decline in the value of the depreciating asset.

While expenditure on core technology is excluded under the Research and Development Tax Incentive, it may qualify for deductions under other provisions of income tax law.

The exclusion does not extend to expenditure that the entity incurs in developing the technology itself.  A Research and Development entity or the Australian Taxation Office may apply to AusIndustry for a finding about whether a particular technology is core technology.

15. Core Research and Development Activities In A Production Environment

Core Research and Development activities may occur in a production environment.  Each activity needs to be closely examined.  If the experiments that form part of a production run or a commercial objective satisfy the definition of Core Research & Development activities, they will be eligible Research and Development Tax Incentive components up until the point where the new knowledge has been utilised in the production environment.

16. Software

Software is subject to the same eligibility tests as other forms of research and development with the exception of certain software activities which are excluded from being a Core Research & Development Activity and may only be a Supporting Research and Development Activity if they are undertaken for the dominant purpose of Supporting Core Research and Development Activities.
This exclusion covers activities related to the development, modifications or customisation of software where the software is for the dominant purpose of “internal administration” by the entity (or connected entities or affiliates) for which it was developed, modified or customised.

Software for “internal administration” includes items such as “management information systems” and “enterprise resource planning” software that is for use in the day to day administration of a business.

The software exclusion does not apply to software developed in-house that is of an “applied nature” forming an integral part of an electrical or mechanical device (such as home appliances or industrial equipment) nor does the software exclusion relate to “customer services”.
17. Activities Excluded From Core Research and Development Activities

The following activities are excluded from being “Core Research and Development Activities” and they may only be claimed as Supporting Research and Development Activities (see Item 18) if they are undertaken for the dominant purpose of Supporting Core Research and Development Activities:

· Market research.

· Market testing.

· Market development or sales promotion including consumer surveys.

· Prospecting, exploring or drilling for minerals or petroleum for the purpose of one or more of the following:

· discovering deposits

· determining more precisely the location of deposits

· determining the size or quality of deposits

· Management studies or efficiency surveys.

· Researching social sciences, arts or humanities.

· Commercial legal and administrative aspects of patenting, licensing or other activities.

· Activities associated with complying with statutory requirements or standards including one or more of the following:

· maintaining national standards

· calibrating secondary standards

· routine testing and analysis of materials, components, products, processes, soils, atmospheres and other things

· Any activity related to the reproduction of a commercial product or process.

· By physical examination of an existing system.

· From plans, blueprints, detailed specifications or publicly available information.

· Developing, modifying or customising computer software for the dominant purpose of use by any of the following entities for their “internal administration”:

· the entity for which the software is edited, modified or customised

· an entity connected with the developer

· an affiliate of the developer or an entity of which the developer is an affiliate

18. Supporting Research and Development Activities

An activity is eligible as a Supporting Research and Development Activity where:

· it is directly related to a Core Research and Development Activity; or for certain activities;
· it has been undertaken for the dominant purpose of Supporting Core Research and Development Activities.
However, if the activity:

a. is an activity specifically excluded from being considered as a “Core Research and Development Activity”; or

b. produces goods or services; or

c. is directly related to producing goods or services

the activity is a Supporting Research and Development Activity only if it is undertaken for the dominant purpose of Supporting Core Research & Development Activities.

Supporting Research and Development Activities can include labour, labour on-cost, contractor fees, rent, electricity, gas, water, equipment and apparatus.

19. Directly Related

For an activity to be “directly related” the activity needs to have a direct, close and relatively immediate relationship with the Core Research and Development Activities.  Supporting Research and Development Activities are usually required for the Core Research & Development Activities to take place.

The activities can occur at a different location or time to the Core Research and Development Activities as long as the activities maintain the required relationship.


Companies will need to ensure that expenditure being claimed as supporting research and development activities is able to be identified by the expenditure’s relationship with the parts of a relevant systematic progression of work, including:

· the design, setup or conduct of the experiment;

· the observation and evaluation of the experiment; or

· the drawing of logical conclusions about the experiment.

Examples of how supporting research and development activities can be directly related to “Core Research and Development” activities:

· a literature search on durability testing which informed the design of the experiment to effectively test the hypothesis

· the supporting research and development activity produced a test rig used in the experiment

· the supporting research and development activity manufactured a small batch of new design syringes which were used in the experiment

Companies should maintain a record showing the link Between Supporting Research & Development Activities and a “Core Research and Development” Activity.  Activities that make a direct contribution to the conduct or evaluation of the experiment are likely to meet the requirement to be deemed to be a Supporting Research and Development Activity.  Documentation that an Activity Qualifies as a Supporting Research and Development Activity (BAS5522).
Supporting Research and Development Activities may be conducted before, during or after a “Core Research and Development” activity is conducted.  The important thing is that the Supporting Research and Development Activity must be directly related to the conduct of a “Core Research and Development” Activity.

The Supporting Research and Development Activity may include a literature review to inform the design of the “Core Research and Development” Activity.

The production of a prototype for experimentation in a “Core Research and  Development” Activity, is another example.

During a Research and Development Project, the cleaning, maintenance and monitoring of aquaculture tanks that are used to keep the fish stock for the development of a new feed pellet, is an example of a Supporting Research and Development Activity that is likely to be directly related to a “Core Research and  Development” Activity that is conducted concurrently.

After completion of the project, the deconstruction of equipment and the disposal of waste items used in the experiment, are examples of activities that are likely to be directly related to the “Core Research and Development” Activity.

The company should establish an accounting record for Supporting Research and Development costs incurred relating to an individual hypothesis.  These costs could include:

· Labour cost of team members working on Supporting Research and Development Activities for a hypothesis e.g. timesheets, payroll records.  Claims can only be made for labour costs if PAYG tax has been deducted from payments and a PAYG Summary issued at the end of the financial year.

· Labour Oncost.

· Contractors – tax invoices that relate to this activity.

· Other Costs – tax invoices that relate to this activity.

20. Excluded Activities

Testing and modification of existing product lines.
Commercial, legal and administrative aspects of patenting, licensing or other similar activities.
Research funded by a third party.
Market-related research, testing or development.
Management studies or efficiency surveys.
Development that doesn’t relate to functionality.
21. Generate New Knowledge

For company activities to be a “Core Research and Development” Activity, the activity needs to be conducted for the purpose of generating new knowledge or information has to be of a “significant purpose” if the expenditure is going to be allowable under the Research and Development Tax Incentive.  The new knowledge includes items such as new or improved materials, products, devices, processes or services.

The knowledge sought needs to be more than a simple progression from what is already known or applying existing knowledge in a different context or location.

22. Could The Outcome Have Been Determined?

The key question for the company to consider is whether the outcome of the experiment could have been known or determined in advance.  There is a requirement that the outcome of the experiments could not have been known or determined in advance on the basis of current knowledge, information or experience.

The requirement of the legislation will not be satisfied if:

· experiments merely confirm what is already known; or

· the outcome of the experiments could be deduced or determined by a “competent professional” in the field on the basis of current knowledge, information or experience (current knowledge, information or experience refers to what is available in the public arena on a “reasonably accessible” world-wide basis at the time the activities were conducted).  

· This gap in the current knowledge is usually referred to as “the knowledge gap”.  Companies should be able to indicate how they established that the outcome could not have been known or determined in advance as part of the application process.


Knowledge and information that is commercially sensitive, held closely by a competitor, and is not available to the general public, is not considered to be “reasonably assessable”.

“Competent professional” – a competent professional is a person who:

· is knowledgeable and experienced in the relevant field and technology;

· possesses the relevant qualifications (if appropriate) and experience necessary to participate in the relevant field with a reasonable level of skill;

· keeps up-to-date with developments in the relevant area; and

· has access to knowledge around the World, including access to publicly and generally accessible resources, e.g. the internet, relevant industry journals and other professionals in the area.

It’s important to note that the test relates to information that is reasonably available anywhere in the World, not just in Australia.  Therefore, it’s important to conduct the review on a World-wide basis, not just in Australia, unless you are able to prove that there is a significant difference between the Australian conditions as compared to the conditions in overseas countries.

23. Preparation Of Research And Development Plan
The Research and Development Project Plan is summarised in form BAS5507.  The purpose of the plan is to summarise the:

· objectives of the project;
· new knowledge intended to be produced;
· what has to be done to determine whether the outcomes could have been known or determined in advance;
· potential “competent professionals” that have been approached or it is proposed to approach;
· information sources to determine whether the outcomes are readily available;
· core research and development process including the identification of various hypotheses to be subjected to experiments;
· proposed project outline including team members and contractors;
· proposed budget subject to Board of Directors approval;
· checklist of record-keeping the details of which have been submitted to the Board of Directors;
· notation of Board of Directors' decision relative to the Research and Development Project Plan.
24. Overseas Research and Development

Generally only Research and Development Activities conducted in Australia or the external territories qualify for the Research and Development Tax Incentive, however in certain circumstances the research and development activities conducted overseas may also qualify.  To be eligible for this benefit companies must apply to AusIndustry, before the end of the income year in which the activity was conducted, for a finding about activities occurring overseas.

An application for an overseas finding can be lodged by:

· a company incorporated under an Australian Law;

· a company incorporated under a foreign Law that is an Australian resident for tax purposes; or

· a company incorporated under a foreign Law that is a resident of a foreign country where a double taxation agreement with Australia that carries on a business in Australia through a permanent establishment of the body corporate in Australia.

A body corporate acting as trustee of a public trading trust is also eligible to apply.  The conditions for a finding that Research and Development Activities conducted overseas meets the conditions to be eligible include the following conditions:

1. The overseas activity must be covered by an “advance finding” issued by AusIndustry that the activity in question is an eligible Research and Development Activity. (Refer Item 24 and form BAS5508)

2. The overseas activity must have a significant and scientific link to one or more Core Research and Development Activities conducted in Australia.  Those Australian core activities must be registered with Innovation Australia or reasonably likely to be conducted and registered in the future.

3. The overseas activity must not be able to be conducted within Australia because:

· Conducting it requires access to a facility, expertise or equipment not available in Australia or the external territories.

· Conducting it in Australia would contravene a Law relating to quarantine.

· Conducting it requires access to a population (of living things) not available in Australia.

· Conducting it requires access to a geographical or geological feature not available in Australia.

The “Identification of any Work that Cannot be Performed in Australia” form will assist in assembling the evidence that will have to be submitted to AusIndustry (BAS5528)

4. The amount (actual and reasonably anticipated) to be spent in all income years by the company and any other entities on:

· the overseas activities that meet the four conditions; and

· Each other activity conducted wholly or partly overseas that has a significant scientific link to the Australian core activities, is less than the total amount (actual and reasonably anticipated) to be spent in all income years on:

· the Australian core activities

· the supporting research and development activities in relation to the Australian core activities.

For a detailed overview on Overseas Finding refer to BAS5510.

25. Advance Finding

Innovation Australia can make a number of decisions via AusIndustry in the form of “findings” that affect a company’s ability to register and claim tax offsets for expenditure on eligible Research and Development Activities.  One such decision is an “advance finding” of the eligibility of Research and Development Activities before registration.  “Advance Finding” allow companies to seek a decision as to the eligibility of their activities prior to registration.  An advance finding is intended to increase certainty for a company in relation as to whether Innovation Australia considers their planned Research and Development Activities are eligible under the programme.  An advance finding by Innovation Australia, binds the Australian Taxation Office for the year the application is made and the next two income years relative to the research and development project that was disclosed in the application for an advance finding.

In making a decision as to whether to make an application for an advance finding, a company should weigh up the benefits of receiving certainty about the eligibility of the activities against the time, effort and cost of seeking the finding from Innovation Australia.  Even though a company may have received an advance finding, the company still needs to register their Research and Development Activities annually to claim the Research and Development Tax Incentives (see Item 1).  For further details on Advance Finding, refer to form BAS5508.

26. Board Of Directors Approval To Commence

If the company wishes to be able to claim an accelerated amount relative to research and development activities under the Income Tax Assessment Act the leadership team should ensure that each individual research and development project is approved by the Board of Directors.

The Company Secretary would normally send an extract of the Board of Directors' Minutes, relating to the approval of the Research and Development Project, to the Project Coordinator and the Research and Development Manager, refer to form BASS512.

A Project Code should be allocated to each Research and Development Project approved by the Board of Directors.
Details of each Research and Development Project approved by the Board of Directors should be entered into the company’s Research and Development Project Register, refer BAS5539.

27. Advice To Directors Of A Supporting Research And Development Activity

The Research and Development Manager should advise the Board of Directors each time a supporting research and development activity number has been allocated by completing BAS5541.

It is good corporate governance for the Board of Directors to note in a board minute their approval, before the new supporting research and development number has been allocated.  A sample board minute has been prepared in BAS5542.

An entry should be made into the Research and Development Supporting Activity Register after the Board of Directors has minuted their approval for the allocation of a new supporting research and development number to be allocated (BAS5540).

28. Professional Advice

If you are undertaking Research and Development Activities that you believe are eligible expenditure under the Research and Development Tax Incentive it is recommended that you consult your professional accountant for a discussion on all aspects of the requirements of the Research and Development Tax Incentive scheme.

Addendum A - Software as a R&D Tax Incentive Claim

Software As An R&D Tax Incentive Claim




Stuart Kennedy
Contributor

3 September 2020 

Australian software developers complain the R&D Tax Incentive is too risky and tricky to access for their style of innovation.  But there may be a quick-fire method of ensuring a software company’s RDTI claim is valid and successful.

Melbourne-based tech company Evado Clinical stopped claiming RDTI in recent years after deciding it was too burdensome and risky.

Evado sells software for clinical trials to life science companies, universities and government organisations.  The company currently has two Australian patents and one US patent for software architecture and had previously accessed the RDTI for its research work on new software architectures and information technologies.

The company had been comfortable with accessing RDTI until online outsourcing firm Airtasker was hit by the ATO with a multi-million-dollar RDTI payback bill in 2018.

“After Airtasker hit the news the consultant we were using at the time said there had been some re-examination of the definitions.  At the same time one of our colleagues at another company got a tax audit by an auditor with no understanding of R&D and was excluding a lot of what they had passed through,” said Evado chief technologist Ross Anderson, during a Commercial Disco podcast dealing with the intricacies of successfully claiming RDTI.

Following a board meeting, Evado decided accessing RDTI was too risky and gave up on the incentive scheme.  This has led to some job losses and potentially Evado losing some of its competitive edge.

However, RDTI advisor Marty Gauvin told the Commercial Disco podcast that a small change in how software development projects are structured could result in large gains around RDTI claims.

Besides being a serial entrepreneur and founding companies such as Fertilis, Virtual Voices and Virtual Ark Mr Gauvin is the Principal Advisor at RDTI specialist advice firm R&D Certainty.  He was also on the RDTI sub-committee of Innovation and Science Australia that had oversight of the scheme’s ongoing operation.

Mr Gauvin said that successfully accessing the current RDTI regime requires a shift in attitude from software developers who need to realise that Australia just does not have a general, tax-based innovation support program.

What Australia has is a program forged by scientists, lawyers and economists that supports a strict definition of R&D that does not necessarily support software development, which is often the art of automating an already established process.  New knowledge is not necessarily generated in that process.

The trick is to link the software development project to an experiment that brings new knowledge.

“The definition of R&D in the legislation is rarely done in the development of software,” said Mr Gauvin.

“But it absolutely can be. What the definition needs is that you need some activity, what the legislation calls the core activity that needs to be conducted for the purpose of generating new knowledge, and it needs to be experimental and you need to use the scientific method.

“If you don’t have both of those two things then it doesn’t matter whatever else you have, it is not eligible.  But if you do have those two things, however small, then everything that supports that becomes eligible for RDTI,” he said.

“If you can conduct a small experiment and generate some new knowledge in the process of your projects, then you’ve got the opportunity to scope out quite a large claim, depending upon the way in which you conduct your project.

“That tiny project, which could be done in an afternoon, can get you where you need to be.

In even better news, the experiment does not need to be successful, because new knowledge can be generated from failed experiments as well as successful ones.  “I’m a big fan of the RDTI,” said Mr Gauvin in the podcast.

“Having used it myself, in my own software companies, I really like the way that it gets you to think.  The problem from the point of view of someone who’s run a software company is that your initial response is we don’t do things in white lab coat ways.

“We don’t do things with experiments, we don’t need to, we should just be recognized for innovation,” said Mr Garvin.

But if you move on from that and recognize we don’t have a general purpose program to support innovation in Australia, we have one that supports R&D, you can change your company operation just slightly, so that it does R&D.

“Then it turns out you can take advantage of the government’s program and that it makes sense to do that, rather than criticize the program.”

Mr Gauvin points out the experimental approach to gearing for a RDTI claim needs to be baked into the development process early, not just before submitting a claim.

If you talk to your tax consultant at the end of the year and they say what R&D have you done, that assumes you know what that is and that it has been documented.

“Whereas if somebody’s talking to you at the beginning of the year and saying could we do an experiment around that – that’s more the kind of approach that I like to be taken,”

Mr Anderson emphasises the need to look at what new thing could come from a software project at its outset.

“What in this is something we haven’t done?  What is something we need to learn about?  What is something we need to research?  Asking those questions at step one is going to initiate people thinking about it.  Because my experience is if people are encouraged to think about something, they will inevitably do it,” said Mr Anderson.

AN IMPORTANT MESSAGE

The forms and commentaries contained in this paper are provided as a guide only and should not form the sole basis for any advice in relation to the particular situation of any person without first obtaining proper professional advice.

This paper is provided on the understanding that ESS BIZTOOLS Pty Ltd (ACN: 078 451 439) will not be responsible as a result of any use made by users hereof of the forms or commentaries of this paper without first obtaining specific professional advice.  Neither shall ESS BIZTOOLS Pty Ltd be responsible for any errors or omissions contained in these papers.  ESS BIZTOOLS Pty Ltd expressly disclaims liability whether under contract or negligence and whether to a direct purchaser of these papers or to any other person who may borrow or use them in respect of any loss or damage flowing therefrom whether direct or consequential.  In particular and without limiting the extent of this disclaimer ESS BIZTOOLS Pty Ltd accepts no liability if any form or commentary contained herein, whether used in its original form or altered in some way by the user, proves not to be valid or not to attain the end result desired by the user.  This exclusion shall extend both to the user and to any client of the user who may suffer loss as a result of the use of these papers and it shall apply even though ESS BIZTOOLS Pty Ltd may have been negligent in the publication or preparation of these papers.  The user acknowledges that it has not made known to ESS BIZTOOLS Pty Ltd any particular purpose for which these papers are required and that it has not relied on ESS BIZTOOLS Pty Ltd's skill or judgement to provide a paper suitable for any such purpose.

INTELLECTUAL PROPERTY NOTICE

The authority to use all copyright, trade marks and other intellectual property rights comprised in this paper is held exclusively by ESS BIZTOOLS Pty Ltd (ACN: 078 451 439).  Neither these rights nor any part of this paper may be used, sold, transferred, licensed, copied or reproduced in whole or in part in any manner or form whatsoever without the prior written consent of ESS BIZTOOLS Pty Ltd (ACN: 078 451 439).
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